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Examining the Cultural Exemption for The Multilateral Agreement on Investment in  the Visual and Performing Arts in Canada

 Introduction:



There is a need to assess how changes in cultural policy would affect the production and distribution of the arts in an international and domestic level with the ongoing debates cultural policy makers in the government and arts organizations are raising with private industries in deciding on whether to bring forward a complete or partial cultural exemption to the M.A.I.  The central question from which current discussions on cultural development  advanced, asks whether culture should be exempt from the M.A.I. or be included in the deregulatory measures in the agreement for greater market involvement in the production as a cultural commodity. With the UNESCO  meeting in Stockholm which triggered further discussions on cultural rights and globalization, it will be interesting to see what kind of an impact the concept of cultural rights as human rights had in the cultural industries. Just how solid is Canada’s position  on the Multilateral Agreement on Investment ? 



As  Copps maintains that cultural diversity should be protected and celebrated abroad as well as at home, it becomes clear that Heritage Canada is pushing for a partial Cultural exemption to the M.A.I.  The desire to trade such cultural industries as the new media and film abroad, require  a careful look at how the deregulatory measures of the M.A.I. could affect the cultural industries as a whole. How are different sectors of the government negotiating trade issues among themselves and with members of  other OECD countries?  Sheila Copps  developed  the UNESCO recommendations for sustainable cultural development  with her own meeting in June 1998 to push for a partial and reciprocal exclusion of the cultural industries in the M.A.I. with  twenty two international cultural representatives.



By examining the M.A.I  proposals in the Organization for Economic Cooperation and Development, it becomes possible to form links between government suggestions for new cultural policies for international trade so that the economic provisions that affect the visual and performing arts, as well as other cultural industries, can be examined  and compared to other alternatives from a non-economic angle. 



How could the visual and performing arts in Canada be affected ?  Would a cultural exemption cover  all cultural practices and forms of regulation on Canadian art through such measures as the cultural property act, Canadian content requirements or the copyright act ? With a possible equal treatment of foreign investors in the M.A.I, how would the flow of cultural exchanges between countries through such practices as the circulation of art in touring and exhibitions be affected if not every player has access to the same kind of financial support for their art to begin with ?  What is the role of art and cultural content and technology ( i.e. in the multimedia industry)  in the negotiations for the M.A.I. ?  If  freedom of expression is manifested in the arts, have the artistic communities changed at all after UNESCO’s  recommendations to respect and acknowledge cultural rights as human rights ?  If not, what was this all for ?


Will the current Sectoral Advisory Group on International Trade (SAGIT) ,where government officers from the Department of Foreign Affairs and Investment and Heritage Canada are discussing the role of culture and free trade, propose an exemption that will be protected from trade retaliation in other industries ?
As the Ministry of Foreign Affairs and Investment and Heritage Canada argue that it is it better to leave room for a partial cultural exemption to accommodate trade opportunities abroad, is the lobbying from cultural organizations to protect Canadian culture from deregulation  having any effect on the discussions ?


On June 29, 1998, through the Canadian Conference of the Arts,  non-governmental cultural and development organizations from abroad collectively brought forward recommendations around cultural diversity to develop mutually supportive linkages between international NGO’s and their governments so that policies to support and protect a variety of cultural programs and products could be adopted.  With the suggestions to support cultural trade reciprocally in growing sectors of the economy, such as with the multimedia industry, will Canada be able to invest internationally as much as certain investors would want and still be able to keep the cultural policies that promote Canadian content in the country through foreign ownership regulations and  arm’s length funding for cultural ownership ? 


In what direction is cultural policy for the arts circulating with the discussions between  cultural  policy makers at home, within the government and with NGO’s, and abroad in between nations ?  By comparing the restrictions and recommendations of each of the parties involved in the planning of a cultural exemption for the possible M.A.I, the negotiating patterns that are shaping culture and globalization will be traced out and examined for future recommendations. 

This study examines how the negotiations for a multilateral agreement on investment may affect the freedom to create and preserve Canadian identity through stories and dialogues which are passed on in the enjoyment of the arts - in this case, the visual and performing arts.

Background: 

I.  The Power of Culture, UNESCO

With a momentum for increased dialogue on culture and development issues emerging from the UNESCO meeting in Stockholm, The Power of Culture,  countries began to question and debate how cultural rights could be integrated and protected in cultural policies encouraging international free trade. The World Commission on Culture and Development (WCCD)  delivered a report entitled Our Creative Diversity in the UNESCO meeting which amalgamates an international collective input from artists, NGO’s, and government policy makers to make proposals for new cultural policies in a multilateral infrastructure of trade. The President of the WCCD , Javier Perez de Cuellar,  emphasized that “ all our [the] recommendations should be seen as a series of beginnings, not a series of ends.”. In the report it is clear that the issue of economics and culture are not separate; the cultural industries, the collective spaces in which cultural rights can be manifested and enjoyed, are fully dependent on the perpetual growth of trade in other sectors of the economy. While the meeting’s main objective was to inform states on the importance of recognizing and respecting cultural rights, it also emphasized that the right to self-definition is economic so that a vibrant culture is a result, not a cause, of a strong political economy.   In The Power of Culture meeting, the idea of sustainable cultural development began to take shape with the following words, “ This free pursuit of cultural development, linked to and strengthened by political right and self-determination, in turn, allows people to preserve their cultural identity.”
 The proposals to recognize the right of a community to participate in culture, enjoy the arts and benefit from the intellectual and economic results in art and science are vague, allowing each country to integrate these principles as  needed. The meeting did not enforce the recommendation on cultural rights with any legal measures to police their application, instead it was agreed that they would be a base from which to develop cultural policy directed to international agreements and exemptions in the M.A.I. The conference encouraged further discussions on culture and development on an international level with state representatives of culture. An emphasis was made on the need to acknowledge and respect cultural rights to create a mutually supportive environment where promoters of a multilateral system of trade could pull out the “profitable” cultural sectors  from any cultural exemption(s) to the M.A.I. and leave the non-profitable ones intact with the self-righteous claim of protecting cultural diversity.


“ The question at the heart of the development process is this:


 what policies promote sustainable human development that 


encourages the flowering of different cultures ? ”


              - The Power of Culture (Background Document), UNESCO

II. Putting Culture on the World Stage/International Meeting on Cultural Policy,

 Heritage Canada



The UNESCO conference paved the way for an international meeting on cultural policy which was held in Ottawa on June 29-30, 1998 by the Minister of Canadian Heritage, Sheila Copps.  The recommended UNESCO initiatives examining cultural diversity and development were discussed with ministers of culture from twenty countries to create links between the M.A.I and domestic cultural policies. The implied question in the meeting asks how local cultures could be preserved if the M.A.I. treaty is agreed upon by all OECD nations. The diverse needs of each participating country were compared and negotiated as countries tackled the task of  determining which cultural policies to keep and deregulate (i.e. balancing the respect for cultural diversity) in order to benefit from international trade.  In this conference issues of cultural content, freedom of expression and public access to culture were  discussed as they related to government regulation of culture. In other words, how would the deregulation of performance requirements, restrictions to foreign ownership, National Treatment and Transparency obligations in the Multilateral Agreement on Investment affect cultural policy ? A document released afterwards by Heritage Canada called Putting Culture on the World Stage/International Meeting on Cultural Policy  states that there is a conflict between the desire for cultural diversity and cultural uniformity. Because of the ambiguous terminology , it is uncertain whether this “cultural diversity” is dependent on more trade (as private industries in the multimedia would suggest) or on more restrictions n trade so that existing cultural industries are protected from competing against transitional corporations. From this meeting, new international cultural policy groups were formed on a government level, further research in cultural policy was identified, and joint projects between nations, like the web site for an international network on cultural policy ,began to take shape.

III.Backgound:  Economic Benefits and Public Finance: The Role of Governments/ Understanding Culture and Sustainable Development: Investing in Cultural and National Endowment, Speaking Notes for Sheila Copps (Heritage Canada), Conference for the World Bank and UNESCO

The issue of sustainable cultural development is presented in UNESCO and government news releases in obscure and often contradictory language that leaves the interpretations about the discussions of free trade and the cultural industries open to many possibilities but yet closed at the same time; to break the double bind in which culture is protected and promoted and human rights are of  primary importance but only as they develop trade, it is necessary to examine what the slippery concept of “development” actually means in international cultural policy.  It is by studying the trade initiatives of the multilateral agreement on investment that a negotiating pattern in the political rhetoric shaping new cultural objectives for trade and exemption can be traced. Interestingly, while existing documents on the cultural industries that followed UNESCO’s meeting in Stockholm clearly promote and point to the issue of trade, the actual provisions involved are implied but never discussed - nor is the specific economic agreement in mind usually addressed. In the recent speech in Washington, D.C for UNESCO and the World Bank, Sheila Copps delivered the following remarks:           “.... Canada supports all efforts to move cultural considerations “in from the margins” as the Council of Europe puts it, and we are very pleased with the steady progress being made.” 
 It is clear that Canada is supporting the “cultural diversity” (i.e. more trade in an international level) initiatives of UNESCO to promote the trade of culture abroad. Which  cultural industries does Heritage Canada want to export abroad ? How would this move, through the M.A.I., affect the deregulation of other “non-profitable” cultural sectors which are operated through some of the same domestic policies that control cultural content and foreign ownership ? Sheila Copps ends her speech in that meeting in Washington with a professed feeling of enlightenment and enthusiasm by quoting Mahatma Gandhi with the following words: “ I do not want my house to be walled in from all sides, and my windows to be stuffed. I want the cultures of all the lands to be blown about my house as freely as possible. But I refuse to be blown off my feet by any.”

How is Canada balancing its efforts to take advantage of international free trade by promoting cultural industries abroad and its need to protect domestic cultural  interests through a cultural exemption under the Multilateral Agreement on Investment ?

The Multilateral Agreement on Investment:  


In the M.A.I. conference by OECD countries in Paris in 1997, exemptions to the liberalization of foreign investment from transnational corporations - which build all-inclusive non-discriminatory measures to encourage free trade - were given three years in which to be negotiated and evaluated.
 Although Canada has been encouraging intergovernmental meetings of cultural policy and globalization between ministers of cultures, through Heritage Canada, and non-governmental organizations from abroad, through the Canadian Conference of the Arts, the pressure from other OECD members to conform and deregulate policies that protect Canadian Content, arm’s length funding and foreign ownership restrictions are visible. Canada’s principal negotiator, Bill Dymond, maintains that Canadian culture will not be included in the possible free trade arrangement. (CCA Bulletin, Feb. 19, 1998) However, seven moths later, Copps announced to UNESCO and the World Bank that she is fully encouraging the role of culture in promoting economic growth on an international level and supporting “peaceful developments.” With the list of questions and recommendations that were released  in February 1999 by the Ministry of Foreign Affairs and Investment’s Sectoral Advisory Group on International Trade ( The SAGIT Committee), it becomes apparent that the cultural exemption may indeed have some holes. In the rollback provisions in the M.A.I., discussions on how to incorporate exclusions are pushing for their eventual elimination. Efforts to open and find international trading partners to expand the visibility of Canadian cultural products and programs abroad contradict the protectionist pull towards a detailed and specific exemption on culture that, through collective agreements, will stand completely apart from any obligations to the M.A.I.

According to a study by Gary Neil, an arts consultant working in globalization issues, “ Potentially the M.A.I. could affect in some way virtually every cultural policy, agency and measure that Canada has developed.”

Examining the M.A.I., it becomes apparent that if the cultural exemption that Canada is proposing is not solid- if it allows too much accommodation for intentional trade- the cultural policies that protect Canadian culture through content, ownership and funding regulation could be in the hands of foreign investors. The  M.A.I. works against the development and recognition of Canadian culture because competition in a market context would drive out any attempt to subsidize any cultural products or programs which need parliamentary assistance. 



Under the Multilateral Agreement on Investment, member countries are negotiating a national treatment that will eliminate so called discriminatory measures that restrict foreign trade, protect their investments and exempt them from any obligations to conduct the performance requirements of their host country.
 Therefore, a foreign company would not be subject to Canadian content regulations to export their products or to invest within the country. Furthermore, if National Treatment were granted to transnational corporations, under the Most Favoured Nation Principle, they would be treated like Canadians under all levels of the government.
  Executive Director of the Pacific Museum Industry Association, Ellie O’Day, believes that countries like Australia and Canada, who cannot impose trade standards on a subnational level to their provinces, are being encouraged to change these policies. 
 It  is not Canada alone that would create the agreement  on its particular cultural issues ; through a collective, the OECD countries are negotiating to reach a common consensus. William Dymond, who is one of the principal negotiators for the M.A.I, maintains that Canada is standing firm on its position to keep cultural industries out of any possible agreements. In 
 September 1997 he said, “ There are proposals on the table for general exemptions covering cultural policies and measures taken from public order These matters are not in dispute. The issue is whether, for example, the cultural reservation should be general or specific to countries such as Canada which require such a reservation.”



The cultural exemption is not specific; it is in the process of being studied and discussed by the government , through Heritage Canada and the Ministry of Foreign Affairs, and NGO’s such as SOCAN and The Writes Union of Canada under the Canadian Conference of the Arts (CCA). What is not known yet is how it will fit into the general picture of the agreement, if it passes ? Just how influential  the rollback provisions which aim to integrate reservations into the M.A.I. may be ? Can the cultural exemption(s), which are/is currently being discussed,  override the rest of the agreement  to avoid threats of retaliation ? Is this cultural shield meant to protect only the cultural industries that Canada does not want to trade abroad ?  If so, how will deregulated policies fort the cultural sectors which are being increasingly funded to be exported abroad affect the areas of culture, like the arts, which are under-funded ?

The Multilateral Agreement on Investment and the Visual and Performing Arts:

Which kind of cultural policies could be affected in the visual and performing arts in Canada if the cultural exemption allows enough room for deregulation in culture ? Which obligations in the Agreement need to be taken out to preserve the arts in Canada should the plans to deregulate trade internationally pass ?

Restrictions on foreign ownership are viewed as discriminatory under the M.A.I. . Potentially, privately owned companies in the private sector could be bought out by a foreign company because under the National Treatment Requirement, limitations to restrict foreign ownership would not apply. Because international investors would not have performance requirements, the current “net benefits” that the Ministry of Industry is required to regulate (through the Investment Canada Act) before allowing foreign investment into the country, would be wavered.  
  This act states that new businesses must be Canadian owned and that exceptions are only allowed under special circumstances. These companies would no longer be encouraged to support Canadian art to conduct their business within the country. At a time when the CCA has stressed the importance of tax incentives to promote the arts, tax credits for individuals who contribute to Canadian art organizations may be viewed as unfair competition.  The grants distributed by the Canada Council to help artists develop art organizations and their careers may also be viewed as discriminatory to trade. The M.A.I. would encourage publicly funded cultural institutions to become private. 

In case funding is maintained for art programs, if a foreign business owns the cultural organization, they would also be entitled to receive the financial support from the government that is given only to Canadians. The transparency obligation demands that member countries make the laws and regulations for Canadian businesses and non-profit organizations available to the public. Art organizations such as the Vancouver Art Gallery currently do not believe that the M.A.I. could have a large impact in their programs because they are publicly funded( i.e. not an institution that competes with private companies to make money). However, possible change in Canadian content laws and foreign acquisition policies could have a profound effect on all sectors of the art and cultural industries. 

Gary Neil recognizes in his report on the M.A.I. that Canada’s cultural sector may also be affected if  Canada’s immigration policies are deregulated. Currently, there are still some restrictions as to how many foreign (mainly American) theatre productions can perform in Canada because of the limited amount of space in which to perform. Which gains would their be for Canadian artists if they did not have to find work permits for touring since their is not enough additional funding from the Canada Council to help the majority of theses companies show their work internationally anyway ? According to Peter Zednick in the Greenthumb Theatre for Young People, for American theatre companies, it would mean that The American Actors Equity Association, which has union arrangements with The Canadian Actors Equity Association , would join the non-union American companies in bringing more than the agreed amount of production into Canada.



If  Canadians are going to have a broader choice of  Canadian art, the ownership of Canadian culture should not be concentrated through the deregulation of trade into the hands of a few foreign investors who would not represent Canadian experiences. The economic argument that a good product will only flourish in the market treats culture as one of the many means to the same profitable end; it implies that arm’s length support for cultural industries is futile because  there is no point in funding “products” that will not sell. Potentially, competition of private investors in the arts could cause a cultural race to the bottom where representations of social experiences  which could not be turned into capital would  be silenced. 

The Multimedia Industry and the Visual and Performing Arts in the negotiations for International Free Trade:


The cultural producers in the arts that the government is subsidizing generously are, of course, those in the multimedia industry. As of June 1998, thirty million dollars were distributed by Heritage Canada to the Multimedia Fund. Copps announced that this would enable Canada to have a leading role in the production of new technologies across different areas of the economy and serve as a vehicle for cultural content within and outside Canada. 
  The funding to train artists to create videos, digital animation and graphics so that they may participate in “international electronic commerce” from the Canada Council has in fact increased by 31 % from 1998 to 1999 . 
 Stentor and the Canada Council for the Arts created a program in October 1998 for professional development in the multimedia to support the efforts of the government to export products through an electronic environment of global trade. 



“ As economic, social and cultural barriers fall, there is a



 need to ensure that technological capacity strengthens 



communities and enhances the power and reach of creativity.” 


                                      - Putting Culture on the World Stage:



                       International Meeting on Cultural Policy, 



                       Heritage Canada



On November 1997 the CCA “was instructed” to create the New Media Advisory Committee (NMAC) to facilitate public access to Canadian content in the multimedia and assist cultural produces to sell their programs.  
  The report from NMAC lists recommended actions to promote the multimedia industry by including ways to assess Canadian content ,through CAVCO (Canadian Audio Visual Certification Office), that are similar to those used in the film industry.  The committee advises that a New Media Commission be established to provide funding to the industry, through the Canada Council for the Arts or Telefilm, and encourage financial support from private industries.



Private industries argue that through the use of CD-ROMS and web pages, cultural pieces of work could be traded faster to more countries with no regulation because artists would not have to display and sell their work through space-binding, regional-specific distribution centres. (i.e. galleries or theatres) Would the internet be the site for exhibition and trade of Canadian content if the cultural exemption to the  M.A.I  allowed National Treatment and Privatization in theatres and museums ?   If the freedom of expression that accompanies dialogue and education in the visual and performance arts is digitalized into an anonymous and impersonal exchange of information for the small percentage f consumers that an afford electronic technology, then cultural content may indeed become even less diverse.  Furthermore, in an international and electronic commercial context, the exchange of cultural production is not reciprocal or “ culturally diverse” because western nations have more money to support the technological tools which are increasingly dictating the terms in which trade between countries is taking place.


When Sheila Copps announces that  projects to promote the multimedia industry will also enhance the visibility of Canadian content, it becomes questionable whether culture and technology will ever be separated in the negotiations for cultural exemptions in free trade ?  As Heritage Canada and The Ministry of Foreign Affairs and Investment  discuss the cultural exemption to the possible M.A.I.  in further detail, the paradox that once shifted from more trade to more protection  is dissolving.  Negotiators that once wanted to profit from the new  foreign markets that would open more doors to Canadian business but also wanted to protect the parallel, if not over-abounding, flow of incoming cultural programs from struggling cultural industries at home are now favouring an exemption that will give private industries a deregulated space in which to trade abroad in spite of the possible consequences to the cultural industries that need government intervention to survive .   



Efforts to promote Canadian culture in the arts for the purpose of potential export outside of  the multimedia industry are minimal. The Canada Council administers funding for touring, co-productions with foreign companies and traveling to assist artists to attend art festivals and promote their art with grants for each discipline which range from five thousand to forty thousand dollars depending on the size of the project and the number of  locations its exhibitions or touring involve.  According to the director of the Greenthumb Theatre for Young People, these grants are few and usually awarded to artists who apply to show their work in countries where Canada engages in an extensive amount of trade. Interestingly, The Ministry of Foreign Affairs and Investment replaced it International Visiting Arts Program for the Canada-United States- Mexico Artists Residence Program in 1994, which indicates that art has been used to build a positive image for Canada to support other trade initiatives.  Cultural exchanges have been used as  tools for propaganda and political unity abroad before. When the United States crated the American Institute in 1947 to facilitate student travel to France, the French ambassador Henri Bonnet commented on the importance of the institute with the following statement: “ The exchange of students between our two countries is the best guarantee that our young people will learn to understand and to like one another, thereby laying the best possible foundation for international and cultural cooperation.”
 According to curator Grant Arnold at the Vancouver Art Galley, there were more grants awarded to galleries who were displaying artwork from the Pacific Rim countries in the fall of 1997 during the APEC Summit than ever before in Vancouver. 


The individualism, creativity and professed spirituality in the visual arts is being used to flex the propaganda muscles of politicians by juxtaposing the idea of free trade with intercultural cooperation to create a colourful idea of diversity.  This global hand-holding masks the economic decisions which are negotiated behind closed doors. As the discussions on how to open up and deregulate international trade for the possible M.A.I. treaty continues silently, a new concept of “cultural diversity”  reflects the advancements in the negotiations to the public as a way of popular though and feeling in products for nail polish, clothes and coffee. ( see picture #1) The idea of a global community where, as recommended by UNESCO, a nation can be freed from any restrictions to cultural  participation, is reiterated often in the multimedia industry, especially as it advertises the internet.



Those favouring exports in the arts give a priority to the multimedia industry that is promoted and subsidized by the government and private telecommunication companies as a cultural commodity to sell technology. Considering the small budget that art and culture alone receives, the fact that multimedia products can have Canadian content is only an addition which can become important as it is connected to technology for trade.

Freedom of Expression:

According to Paul Audley in the Canadian Journal of Communication, businesses who would agree to seeing culture treated solely as a commodity to compete internationally have been encouraged with the efforts from the United States to mix cultural issues with issues of technology and information.
  Indeed, having access to the internet and long distance phone calls has been advertised as a modern necessity in maintaining diversity and a connection wit other cultures. In other words, the technology alone can supposedly provide the international harmony needed to  increase the  amount of trade overseas. as sectors of the government such as the Ministry of Foreign Affairs and Investment and Heritage Canada (to a lesser extent) seek to promote and export their cultural products to profit from the possible new markets, culture needs to be disassociated from it connection with industry and understood as a cultural and human right, an expression of freedom of speech. 

The need to protect the freedom of expression of the citizen against the freedom of choice of the consumer is apparent. The sky is the limit freedom to buy more foreign products and export more Canadian goods is presented as a right to individual self-expression and  economic growth by those in favour of deregulation. Cultural producers who want the cultural industries to be taken off the negotiating tables to protect  the a diversity of dialogue and self-creation  in art and culture disagree. They do not  accept that culture be treated as a commodity because freedom of speech is directly linked to the representation of people. In other words, the cultural industries are connected to, if not derivative from, a political system of democracy where forms of self-representation are permissible in the public sphere.

The  Sectoral Advisory Group on International Trade: 

Through the Sectoral Advisory Group on International Trade, Heritage Canada and the Ministry of Foreign Affairs and Investment are currently consulting with member of the cultural industries on how to keep Canadian cultural policies that regulate Canadian content and foreign ownership while also taking advantage of the possible new trade opportunities. While some private industries are concerned that an open market with a cultural exemption may debilitate their abilities to promote their products abroad, others worry the incoming competition will hurt the domestic markets for culture. With a cultural exemption, could Canada continue to trade commercial cultural products while providing arm’s length support to non-commercial cultural programs ? What role would the government play in the cultural industries if the cultural exemption incorporates trading principles that deregulate cultural policies in such areas as foreign ownership ?

The SAGIT report examines the role of the Canadian government in cultural policy, assuming that the Multilateral Agreement on Investment wll be accepted by member countries of the OECD The committee states that, “ Canada must be prepared to respond to efforts to treat cultural products like other goods and services.”
   The three multilateral trading principles which are briefly described are: The Most Favoured Nation Status, National Treatment and the Transparency principle.
  The cultural policies which the report implies may be changed or eliminated if the M.A.I. passes include measurements for Canadian content requirements, tax and rules for foreign investment and intellectual property. (as discussed earlier) In the document, Canadian cultural producers are thinking more about entering international markets than about producing only for Canadian audiences. Therefore, they argue, Canada’s cultural exemption should accommodate international trade “obligations” but also protect policies that regulate and promote Canadian expression.


The four possible cultural exemptions that are being discussed by Heritage Canada and the Ministry of foreign Affairs and Investment are listed in the report. The first proposal for a broad cultural exemption almost reiterates the exact six proposals in the working draft that the Society of Composers and Music Publishers of Canada (SOCAN) submitted to the Canadian Conference of the Arts on November 1997 to discuss the cultural exemption to the M.A.I. The one suggestion that is excluded recommends that the cultural exemption be a “deal breaker.”

Cultural Exemption #1.
This  broad cultural exemption encourages:

1. a technologically-neutral environment ( an exemption covering all technologies) 

2. the necessary detail to avoid misunderstandings

3. “self-judging” policy

4. exemption from economic retaliation

5. protection from the rollback provisions

6.a comprehensive exemption that will override all the M.A.I. agreements 

Cultural Exemption #2.
The second model for a cultural exemption specifies that no commitment on culture be made. The Country Specific Sectoral Reservation is currently opposed from many OECD countries through the rollback provisions. 

Cultural Exemption #3.

The third cultural exemption, which the SAGIT committee is strongly promoting, favours trade and deregulation through the creation of new cultural policies by a collective consensus of OECD countries.   This New International Instrument on Cultural Diversity seeks to balance existing domestic cultural policies with trade deregulation  in the cultural industries on an international level.  With this approach, cultural exemptions would remain under the limitations of the M.A.I. “ The instrument would not compel any country to take measures to promote culture [abroad], but it would give countries the right to determine the measures they will use ( within the limits of the agreement) to safeguard their cultural diversity.” 
  This approach would specify when existing cultural policies could be used without being subject to trade retaliation.


The  SAGIT  committee is proposing a new international cultural instrument to reach collective decisions through comparative analysis and discussions with other countries to set domestic standards and international rules on the trade agreements and determine what can and cannot apply to the cultural industries. It is implied that as these agreements are reached, because of the nature of the M.A.I. which aims to cover all forms of regulation with  a top-to-bottom  model, specific exemptions in cultural policy would need to be addressed.

The SAGIT report lists the basis on which this new instrument would be developed with recommendations that the exemption be:  

1. as broad as possible and provide global coverage

2. embrace cultural goods as well as cultural services

3. including all the financial and tax support measures, regulations and control over 
foreign investment.

4. making references to competition policy to address market dominance problems 
that can adversely affect the vitality of indigenous cultural industries

5. including references to copyright policy, which are not inconsistent with Canada’s 
other intellectual property obligations.

The  Department of Canadian Heritage confirms in this report with The Department of Foreign Affairs and Investment its position favouring more international trade in culture that it announced in June last year in the international meeting on culture and development with twenty two ministers of culture . Sheila Copps stated that, “ The creation of an international network compliments rather than duplicates the strong domestic role for member organizations in the promotion of the interests of their national cultures....There is a common interest in working proactively to develop a model for an international  convenant on culture so that cultural organizations would be equipped to take a positive position on cultural right rather than constantly arguing for “carve outs” and exclusion from trade agreements.”

Cultural Exemption #4.


The  fourth proposal inverses the top-to-bottom  approach  to negotiating a cultural exemption in that it asks the countries to specify which industry sectors and policies they would be willing to deregulate. This recommendation gives more control in the negotiating process to more members of the cultural industries because it recognizes different trading agreements or exemptions for each cultural sector. 

The report ends with a sad applause for deregulatory measures which it maintains are positive steps in the creation of an economic system of sustainable development for culture.  The all-inclusive and slippery language in the document build up an idea of promoting cultural diversity and freedom of expression  through  international free trade in the cultural industries.

The Canadian Conference of the Arts / NGO’s :

The Canadian Conference of the Arts, who is currently lobbying the Department of Canadian Heritage on culture and globalization issues, held an international meeting of cultural NGO’s at the same time that Copps scheduled her meeting in June 1998. The CCA’s meeting At Home in the World : an International Forum on culture and Cooperation , aims to promote awareness on cultural right and make recommendations to governments on international trade Agreements.  Although the document favours free-trade for the cultural industries in an international level,  Phillipa Borgal, a CCA representative, maintains that her organization is lobbying the government for more exemptions on what they are currently proposing. Suggestions for more meetings among cultural ministers and among NGO representatives were brought forward by the CCA as well as the SAGIT  committee.  The next cultural policy meeting of international NGO’s, representing seventy five countries, which will  discuss mutually supportive policies for international competition in the cultural industries is scheduled in Septembers 1999 in Mexico City. 
 As governments, cultural organizations and private industries discuss the role of culture in globalization, it remains to be seen how a cultural exemption may co-exist with cultural development as suggested by the SAGIT report. 

According to the CCA , theses discussions are intended to promote mutual agreements in cultural policies between nations so that some cultural industries may remain exempted from trading abroad.  If the SAGIT report is working on creating a New Cultural Instrument that will divide the cultural industries by determining which sectors will be included in the multilateral trade agreements  and which will be used for domestic programs, the CCA is working towards the same ends - only it is asking for more exemptions. However, even if  the non-profit organizations are caved out, the changes in the cultural policies for the commercial cultural industries, which also apply to other areas, could still have an enormous impact on the cultural industries as a whole.  


Although the Canadian Conference of the Arts  is collecting input for a Country Specific Sectoral reservation from such negotiators as Ellie O’Day, Gary Neil and SOCAN, they are also being pushed by private industries, who are sometimes supporting them financially, to leave room in future cultural policies for more trade in such cultural industries as music, multimedia and film. 


Various representatives of the cultural industries such as SOCAN and the Writer’s Union of Canada have developed working drafts from which to build laws to recognize the right of a nation to build, express and access their culture. These cultural associations, however, can only represent their experiences; other cultural industries such as the visual arts and the performing arts have not yet made any recommendations to assist them in exempting them from the M.A.I.  


The SOCAN  (the Society of Composers and Music Publishers in Canada) recommendations asked the following from the government:  that that the cultural exemption be technology neutral so that it covers all forms of media, detailed enough to avoid misinterpretations, protected from  retaliation and important enough to not be affected by the other obligations in the agreement . These suggestions, were brought forward by the CCA to the SAGIT Committee, who may have integrated most of the findings in the report to demonstrate that they support cultural rights and freedom of expression - as they comply with the M.A.I.
Recommendations: 


The Final Report of the Working Group on Cultural Policy for the 21st Century, 

which was published by the CCA, asks the government to protect and continue arm length  funding for culture through grants and tax reductions (for people donating to charitable organizations). This report recommends that the tax incentive be improved so that additional funding for education and development of cultural products  (i.e. in the multimedia)  could be collected. If anything, companies should be taxed more heavily  for such decisions as the acquisition of property or for the current protection they receive from the government  with its current policies, such as foreign investment, that allow them to make profits  for the cultural industries.  It is especially the electronic industries who are benefiting from the use of cultural content that should return some of their earnings back to the Canada Council of the Arts.


During a time when art organizations need more funding through grants further developments in the cultural policies that keep them running, it is more necessary than ever that cultural organizations meet to discuss, negotiate ad agree upon specific carve-outs or continue to push  their governments for a complete cultural exemption to the M.A.I.  Other decentralized ways outside of the CCA meetings, where government and private industries are less influential, are needed in the discussions for M.A.I. exemptions. According to Ellie O’Day from the Pacific Music Industry association,  agreements to the M.A.I. in 1998 were stopped through the distribution of information about the treaty to cultural organizations around the world through the internet. These e-mails, she maintains, eventually led France and Canada to temporarily pull out. 

Discussion/ Conclusion: 


The information linking the M.A.I. to cultural policies is rare - if found- is usually vague, inconsistent and decorated with “cultural diversity” propaganda. The current UNESCO and government documents which discuss changes in cultural policies to accommodate international free-trade, are not encouraging the protection of human rights through cultural expression at all; if they were, art would be funded more generously and used less often as propaganda to push the idea of  free-trade arrangements  in intergovernmental and public spaces. As Heritage Canada and the Ministry of Foreign Investment and Trade separate the cultural industries into commercial and domestic categories, more cultural organizations are needed in the negotiating table to make specific exemption for themselves or continue to demand a total cultural exemption. Because the Multilateral Agreement on Investment has not been sealed and legitimated by OECD members and, therefore, not influenced cultural policy in any tangible way, too many cultural organizations that may be affected, if arm’s length funding and regulation are cut, are oblivious to the situation.  Knowledge about the potential consequences of the agreement in the cultural industries, in clear and precise terms,  needs to be distributed to the cultural organizations and their public so that they may  see how this issue may affect them .  With more non-governmental reports on cultural policy and the M.A.I. , further links may be made so that as many  cultural organizations as possible see how this could change or replace them and concern themselves in pressuring their governments and private industries in pulling culture out of the M.A.I.   
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